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EDITORIAL NOTES. 


There appeared to be no opposition on the part of the members of 
the State Bar Association at the last session to take up again the subject 
of the improvement of the judiciary system, and to discuss the causes 
of the failure of the proposed amendments to the Constitution. A reso- 
lution was adopted, however, for the appointment of a committee which 
should suggest to the legislature and provide for a commission to obtain 
information with regard to the judicial system of other states and coun- 
tries, and any other facts that may serve to show how the courts may 
best be constituted for the prompt, efficient and economical administra- 
tion of justice. 

A commission has been appointed to compile and edit the public 
statutes. The work is to be called the “Revised Statutes of New Jersey,” 
but the compilers are given no power to make a revision, but only to 
collect and arrange the existing acts. It will contain the public acts 
published in the General Statutes of 1896, and the general public acts 
passed since then which shall be in force on the first of January next, 
and also notes and citations of decisions construing the statutes. The 
arrangement will be like that of the Revision of 1875, rather than that 
of the General Statutes of 1896, in that the amendments are to be incor- 
porated in the original acts in their proper places. This will be more 
convenient for reference, but it will lead to errors in construction unless 
careful notes are made in the margin to show the history of every sec- 
tion that has been amended, with references to the dates of the supple- 
ments and amendments. Even a revision must be construed not as a 
new act, but as an old act amended; and the compilation is not a new 
act at all, but it is easily read as such unless attention is distinctly called 
to the successive amendments. 








It would be unfortunate to have a new compilation published with- 
out further revision being first made of the Practice act and the Attach- 
ment act and a good many other statutes that might be named. The 
Practice act provides for a new procedure in attachment, and it has been 
decided, with some difficulty, that this does not supersede the old practice 
under the Attachment act, but extends the process to cases of tort and 
of unliquidated damages on contract. The whole subject ought to be 
reconsidered and new and simple rules of procedure applied to all cases. 
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Pleadings in common law cases ought to be regulated so that the 
parties should be compelled to state the real cause of action and the real 
defense, and reach a definite issue. The cardinal principle of common 
law pleading was to present an issue. The old technical spirit led to 
hardships, and, as a result of the reaction, we have little left except the 
common counts and the general issue, supplemented by bills of particu- 
lars and specifications of defenses, and the latter, unlike true pleadings, 
do not admit what they do not deny. The result is that the plaintiff 
must be prepared to prove facts about which there is no dispute. A busi- 
ness house, for example, may be obliged to send half a dozen witnesses 
and a cartload of books to prove the sale and delivery of a bill of goods, 
when the only question in dispute is, whether the goods delivered were 
in accordance with the terms of the contract of sale. A ‘simple remedy 
for this state of things would be to frame rules of pleading like those 
adopted in England in the Hilary term, 1854, and it is quite possible 
that other good rules could be found in later English or American 
statutes, even without going so far as to consult the so-called codes of 
procedure. 

A good deal of time and expense might be saved if demurrers were 
abolished in common law cases, as they have been on bills in equity. The 
same result could be obtained more readily on motion to strike out or 
overrule, and there would no longer be any question whether to move to 
strike out or to file a demurrer. 

If the commissioners would suggest and formulate a few obviously 
advantageous changes in the acts governing practice, the amendments 
would be passed by the next legislature and could be incorporated by 
leave of the legislature in the volumes of the Revised Statutes. 





A new form of the device of evading obligations by the use of the 
name of one’s wife appeared in Fleckenstein Bros. Co. v. Fleckenstein 
et al., lately decided by Vice Chancellor Stevenson (57 Atl. Rep. 1025), 
but it was not permitted to be entirely successful. One is reminded on 
reading the facts of a conversation overheard on an ocean steamer. 
Jacob said to Isaac: “Isaac, I have got releegion,” and the prompt reply 
was, “I’ll bet you have put it in your wife’s name already.” Edward 
Fleckenstein sold his bologna business with its good will, and agreed 
not to engage in that business as servant or agent, and then fitted up a 
factory for carrying on the business and leased the factory to his wife 
and brother-in-law, who proposed, with his consent, if not by his pro- 
curement, to carry on the bologna business there in the name of Fleck- 
enstein. He lived over the factory and acted personally as agent for the 
new firm in the prosecution of the business. The Vice Chancellor 
granted an injunction against him, but, he said, the wife and her brother 
were strangers to the covenant and could not be enjoined from carrying 
on the business, and that an injunction must be personal and could not 
be issued against the business as such. He said also that it would be a 
difficult proposition to maintain that they could be restrained from aid- 
ing and abetting the husband in the violation of his covenant, but that 
they could at least be restrained from taking advantage of his violation 
of it, and appropriating to their own use through him the good will which 
he had sold to another. The discussion is an interesting one. The 
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Vice Chancellor referred to Lumley v. Gye, 2 El. Bl. 216, which was an 
action for damages against one who persuaded an opera singer to break 
her contract, and said there were American cases which allowed an 
injunction against the contracting party who was threatening to com- 
pete, and also against a stranger who was aiding in the violation of the 
contract and profiting thereby, but, he said, “the idea of interference 
with contract relations as a specific tort is of recent origin, 16 Am. & Eng. 
Ency. of Law 1109,” and he was unwilling to formulate any principle 
wider than one that would cover the facts of the case. He referred to 
Stone v. Goss in the Court of Errors, 55 Atl. Rep. 736, where a man 
who was a stranger to a contract was enjoined from committing a tort 
by appropriating to his own use the information obtained by inducing 
employees of another to divulge a trade secret which they were under 
contract not to divulge. 





Another interesting case of trade name and unfair competition is 
International Silver Co. v. Wm. H. Rogers Corporation, 57 Atl. 1037, 
decided by Vice Chancellor Stevens, where it was held that the name 
of a person may become so far associated with the goods of a particular 
maker that its use without qualification or explanation by another may 
deceive the purchaser, and where the proof is that the trader is using the 
name not merely to designate his own goods, but that he is using it in 
such a manner as to put off his goods as those of his rival, the rival is 
entitled to an injunction against his using it in that manner. The same 
rule was declared to be applicable to a corporation which used the name 
of a man who organized it in such a way as to lead purchasers to believe 
that the goods were manufactured by a well-known rival. The name 
was William Rogers, and the corporation was enjoined from using the 
name William H. Rogers, on proof that the use of the name was in fact 
a false representation, even though it was literally true, and that it did 
in fact deceive the public. The Vice Chancellor distinguished the case 
in equity relating to trade-marks from case at law to recover damages 
for deceit, and held that proof of fraudulent intent was not necessary 
if the representation were false in fact, and the effect was to deceive the 
public and injure the business of the rival trader. 





Whether heirs and devisees are persons sued in a representative 
capacity, within the meaning of the clause of the evidence act excluding 
the testimony of the other party, is a question on which it is not easy 
to reconcile the decisions in the successive cases. Vice Chancellor 
Emery has wrestled with the question in McKinley v. Coe, 53 Atl. Rep. 
1030, and agrees with Vice Chancellor Reed in Wyckoff v. Norton, 15 
Dick. Ch. 474, that Joss v. Mohn, 26 Vr. 407, does not affect the rule 
laid down in Crimmins v. Crimmins, 16 Stew. 86, Smith v. Smith, 23 Vr. 
210, and Vreeland v. Vreeland, 8 Dick. Ch. 387, and that one who is 
sued with respect to land which he owns is not sued in a representative 
capacity because he holds it as heir or devisee. Joss v. Mohn was a 
case in which a suit was brought under the statute against a devisee for 
a debt of the testator. In the present case the suit was upon the peti- 
tion of a creditor whose debt was charged on lands which were the 
subject of a suit in partition. The Vice Chancellor referred to decisions 
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of Vice Chancellors Pitney and Grey, in which a different view was 
taken of the effect of Joss v. Mohn, and said the opinions expressed on 
this point were not necessary to the decision. These cases were Green- 
wood v. Henry, 7 Dick. Ch, 447, and Kempton v. Bartine, 14 Dick. 
Ch, 149. E. Q. K. 


CHIEF JUSTICES OF NEW JERSEY. 
[Address of Vice Chancellor James J. Bergen before the State Bar Association, at Atlantic City, June 
18, 1904.) 





In selecting the topic for my annual address, I was favorably im- 
pressed by the recommendation of one of the members of our Associa- 
tion that a brief review of the judicial side of the lives of our deceased 
Chief Justices would be of interest to the Bar. Adopting that sugges- 
tion, I have undertaken in what follows to present the subject with that 
necessary brevity in each case which the occasicn requires, confining 
myself to such judicial acts of each as in my opinion will best illustrate 
the influence of character over judicial judgment, controlled as it was 
in all cases by natural capacities, legal learning and reasoning powers. 
The numerous opinions and the diversity of questions involved have 
rendered the task rather a difficult one, and the selections 1 have made 
as illustrations of the subject may not be the wisest, although seeming 
so to me. The want of any authentic records of the opinions of the 
Chief Justices previous to 1790 forbids the presentation of anything of 
value germane to the subject previous to that date, and I shall, therefore, 
limit myself to such of the Chief Justices as served under the constitution 
of the state. 

The Supreme court of this state, with the powers and prerogatives 
claimed and exercised to this day, was established by the ordinance of 
Lord Cornbury in 1704, his commission having conferred the power to 
constitute and appoint judges and other necessary officers, “for the better 
administration of justice and putting the laws in execution.” The court 
thus established was not supreme in the sense that its judgments were 
final, because from them an appeal might be taken to the Governor and 
Council, if the questions involved were of sufficient moment. : 

On the second day of July, 1776, the first constitution of the state 
was adopted by the Provincial Congress of the colony, its representa- 
tives having “agreed upon a set of chartered rights, and the form of a 
constitution,” and this set of chartered rights was observed as the 
organic law of the state until the adoption of the Constitution of 1844, 
although never submitted to a vote of the people for ratification. The 
only reference in this set of chartered rights to the Supreme court is to 
be found in the twelfth section, and that only fixed the term of office of 
the justices of the court and the power of appointment, which power was 
vested in the Council and Assembly. 

The first Chief Justice appointed under this constitution was John 
DeHart, a lawyer residing in Newark, who does not appear to have per- 
formed any of the duties of his office. He and James Kinsey, afterwards 
Chief Justice, were among those selected by the committees of the sev- 
eral counties at a meeting held in New Brunswick on the twenty-first day 
of July, 1774, to represent the state in the Continental Congress, which 
was expected to meet in Philadelphia about the first day of September 
following. Neither he or Kinsey appear to have exerted much influence 
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in that body, nor do they seem to have made much effort to do so, and 
their early resignation gave rise to the charge that they lacked faith in 
the success of the revolution, and in January, 1776, Governor Franklin, 
in a letter to the Earl of Dartmouth, said that two of the delegates to the 
Continental Congress (Messrs. Kinsey and DeHart) had resigned on 
pretense of inconvenience, “but it is generally attributed to apprehension 
of danger.” 

Robert Morris was appointed his successor in 1777, but owing to 
the existence of the war of the Revolution, and the disturbed condition 
of the country following it, very little civil business found its way into 
the court; its principal occupation seems to have been the enforcement 
of criminal laws. 

The absence of any published report of the proceedings of the court 
render it impossible to present a fair analysis of the power and force of 
Chief Justice Morris as a judicial officer. The little we have been able 
to learn leads to the conclusion that he was painstaking, industrious and 
desirous of meriting the public confidence. He served for a short time, 
not over two years, when he resigned and was subsequently appointed 
United States District Judge for the district of New Jersey. 

David Brearley succeeded Chief Justice Morris, and at the time of 
his appointment was Lieutenant Colonel in the Continental army, not 
over thirty-five years of age, and had been a practicing lawyer in the 
county of Monmouth, of which county he was twice appointed surrogate. 
A diligent search, by persons interested in the subject, has failed to 
bring to light any of his written opinions, but traditions handed down by 
the older members of the Bar, and now engrafted in the history of the 
period in which he lived, prove that he was held in high esteem as a 
judge of great learning and ability, and was among the first to announce 
the doctrine that the lawmaking pcower of the state was controlled in all 
its acts by the constitution, and that the construction of the meaning of 
that constitution was a judicial prerogative. 

Doctor Scott, president of Rutgers College, in an address read 
before several literary societies, and which has since been published in 
a pamphlet under the title of “Holmes v. Walton,” demonstrates with sat- 
isfactory clearness that the case of Holmes v. Walton, determined by 
Chief Justice Brearley, was the earliest in this country in which the 
power of the court to declare unconstitutional legislation framed in viola- 
tion of the organic law of the state was claimed and exercised. The set 
of chartered rights confirmed the right of trial by jury, and required 
each legislator previous to taking his seat to take an oath agreeing, 
among other things, not to vote for any law repealing that part of the 
twenty-second section in said charter respecting “the trial by jury.” 
Under this section Chief Justice Brearley held that a law of the legisla- 
ture which provided for a jury of six men was not constitutional. The 
record made by Doctor Scott shows, however, that this conclusion was 
not reached without delay, and, we have a right to presume, careful con- 
sideration. The fearlessness as well as the wisdom of Chief Justice 
Brearley in fixing on firm foundations this set of chartered rights will 
be more deeply appreciated if we recall the fact that this Constitution of 
1776 was not one approved by a vote of the people, but a set of chartered 
rights adopted by a provincial congress, with perhaps legally no greater 
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sanctity than a statute, which might be repealed or altered. That the 
Provincial Congress itself had some fear of this is manifested by the 
restrictive oath required to be taken by every lawmaker; he was not to 
vote for the repeal of that part of the third section which required that 
the elections of members of the legislative council and assembly should 
be annual, nor to annul, repeal or alter the eighteenth or nineteenth 
sections, which fixed the right of every citizen to the independent exer- 
cise of his religious beliefs, justifying the inference that every other part 
of the charter might be subject to alteration or repeal. That it required 
courage and wisdom, when party feeling and personal prejudices were so 
much more violent than in our day, to hold that a bill of rights emanat- 
ing from a legislative body without subsequent approval by the people 
was a constitutional enactment beyond the power of a subsequent legis- 
lature to invade is quite apparent. He resigned the office of Chief Jus- 
tice in 1789, having served while Chief Justice as a delegate in the con- 
vention which fraimed the federal constitution. His character is well 
summed up in the following words inscribed upon his tombstone: 
“Sacred to the memory of the Hon, David Brearley, Lieutenant Colonel 
in the army of the United States, a member of the State and Federal 
Conventions, 9 years Chief Justice of New Jersey. As a soldier he was 
cool, determined and brave; as a judge, independent and upright; as a 
citizen, an early decided and faithful patriot; in private and social! life, 
irreproachable. He died much regretted 16th August, 1790, in the 45th 
year of his age.” 

The successor of Chief Justice Brearley was James Kinsey, the son 
of a Pennsylvania Quaker. He served as a member of the Continental 
Congress, and his loyalty to the cause of freedom was not doubted, 
although he resigned from Congress at a critical period and refused to 
take the oath of allegiance to the new government, for he certainly 
enjoyed the confidence and esteem of the leading New Jersy patriots. 
His refusal to take the oath was doubtless influenced by his Quaker 
beliefs. Chief Justice Kinsey held the office for fourteen years, and in 
the examination of his official record we have the aid of many, if not all, 
of his opinions, which were printed in about the year 1816, long after he 
was out of office. 

In the latter year Richard Coxe published what is generally consid- 
ered the first book of New Jersey reports, although Pennington’s reports 
were published in 1808, being the first published by legislative authority, 
the volume printed by Coxe being apparently a venture of his own. 
The disposition made by the judges of their written opinions previous to 
1805 does not appear to be known. The presumption, however, is that 
they retained them as their own property, and this is justified by the fact 
that in a note to one of the opinions of Chief Justice Kinsey, published 
by Coxe, it is stated that there was on the opinion an endorsement in the 
handwriting of the Chief Justice, indicating that the original opinions of 
Chief Justice Kinsey, as late as 1816, were in the hands of the reporter. 
The opinions of the Chief Justice printed by Coxe began with those read 
at the April term, 1790, continued to and including the November term, 
1795. This volume has an appendix containing cases argued in the 
Supreme court during the year 1789, one cause at the September term, 
1790, and also a number of nisi prius cases. Coxe, it seems, came into 
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possession of a number of opinions of Chief Justice Kinsey subsequent 
to the publication of his volume of reports, for in the appendix to the 
first and second volumes of Halsted’s reports there is to be found a 
further collection of Kinsey’s opinions, covering the period from 1795 
to and including the May term, 1804, credit for the furnishing of which 
is given by the reporter to Richard Coxe. The Quaker element in the 
character of the Ciief Justice is manifested in his strong desire to further 
the manumission of slaves, when by any possible interpretation of the 
facts he could find a plausible or equitable excuse to do so. Proof that 
a deceased owner had made a statement that his negro Tom should 
never serve another master was held to be a promise binding on the 
representatives of the deceased, entitling the negro slave to freedom, 
against an argument that such statements did not amount to a manu- 
mission actually accomplished, but only indicated an intention, which 
intention was subject to a revocation. In one case the negress was the 
slave of a Mrs. Linn, who had frequently declared that the slave should 
be free after her death; Mrs. Linn subsequently married a Mr. Hanna, 
who survived her. At the death of her mistress the slave left Mr. 
Hanna’s residence, married, and had three children. After a period of 
about ten years Hanna made a bill of sale of the negress to a Mr. Mc- 
Donald, who seized her and her three children, holding them as slaves. 
In disposing of the case the Chief Justice described Hanna and the pur- 
chaser as “‘speculators in human flesh,” and held that in equity a thing 
agreed to be done was looked upon as done, and in a case where the 
liberty of a human being was involved it ought to receive from a court 
of law a similar construction. The testimony which he held sufficient 
related to the declarations of a Mrs. Armstrong, then deceased, made to 
the witness of statements by Mrs. Linn to Mrs, Armstrong with reference 
to her intentions. In another case, where the evidence was held not to 
be sufficient, the Chief Justice refused costs, upon the ground that it was 
a laudable and humane thing for any man, or set of men, to bring the 
claims of these unfortunate people before the court for consideration. 
An interesting case arose over the discharge of a negro by the name of 
Cork, who had served as servant to Colonel Tarleton, by whom he was 
left in the United States when he returned to England. Cork was 
afterwards sold by some person without apparent title, and was seized 
by the purchaser and held as a slave. On the hearing it appeared that 
the boy was originally from Virginia, and the Chief Justice took judicial 
notice of the fact that Lord Dunmore inhumanly attempted to arm 
negroes against their masters in Virginia, and to induce them to join 
the British army offered them freedom, and then assumed that Cork had 
availed himself of this offer, without any proof of the fact, and held that 
he was entitled to his freedom. On this same subject is the case of 
State v. Lyon, which appears to have been earnestly contested. Mar- 
garet Reap, being held as a slave, procured a writ of habeas corpus. 
Numerous objections were raised to the method of procedure; one of 
them was that the reasons for the allowance of the writ had not been 
disclosed by affidavit, but the Chief Justice held that the judge having 
allowed the writ, it was immaterial how he obtained his information; that 
it would have been sufficient if he knew it of his own knowledge, and that, 
in such case, it would have been superfluous to require testimony to 
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inform him of facts of which he had personal knowledge. Another 
objection offered was that no security, such as was required, had been 
given, but the opinion held that to require security in such cases, con- 
sidering the destitute and friendless condition of every negro who was 
detained as a slave, would amount to a denial of the writ. It appeared 
that Doctor Eaton, the owner of the mother of Margaret, had repeatedly 
declared that he was principled against slavery, that he never intended 
the mother to belong to his estate, nor that any of his children should 
hold her as their property. Flora, the mother, had lived as a free woman 
for seventeen years, and married Joseph Reap. The Chief Justice, while 
admitting the rule that slaves must prove themselves entitled to freedom, 
held that the declarations of Doctor Eaton were prima facie evidence of 
the freedom of the mother and daughter, sufficient to put on the defend- 
ant the proof of strict legal property, and, as the defendant’s case rested 
on ex parte affidavits which the court overruled, the slave was discharged. 

As long ago as 1794 the courts were called upon to hear contested 
election questions, and Chief Justice Kinsey was required to determine 
whether an election held in Middlesex county, for the purpose of fixing 
the place for holding courts, had been properly conducted, the majority 
being reported in favor of New Brunswick. The proceedings were taken 
to the Supreme court by certiorari, and the reasons filed were not very 
different from those in modern days, namely: First, that a demand that 
certain voters should be put to the test required by the act of Assembly 
had been ignored and the declaration of the voter received as conclusive. 
Second, that a negro was admitted to vote who had no legal residence, 
and his declaration that he had been manumitted in another state received 
as sufficient proof. Third, that the ballot box had been opened, marks of 
violence appearing thereon at the conclusion which were not there at 
the commencement of the election. Fourth, that the electors were pub- 
licly addressed in favor of New Brunswick, and told that one thousand 
pounds would be advanced by that town toward defraying the expense of 
building the court house, provided it was erected there. The counsel 
for New Brunswick appeared and declined argument, upon the ground 
that the court had no jurisdiction, and that the prosecutors had ample 
time to apply to the legislature for redress. This the Chief Justice 
ignored, and in a long opinion declared the election illegal and void. 
Endorsed on the opinion and in the handwriting of the Chief Justice is 
the following: “Jan. 7, 1795. On error before Governor and Council this 
judgment was reversed & to 3; I have heard the ground of this reversal 
was that the Supreme court had no jurisdiction sed quere.” As this 
appeal was heard by the Governor and his Council (the counsellors occu- 
pying relatively the same position as our present Senate), an answer 
might be found to the very pertinent question of the Chief Justice in the 
assumption that political bias was as prevalent and energetic in those far- 
off days as during the present era. Certainly we would not feel satis- 
fied in these latter days to submit a semi-political question to the deter- 
mination of the Senate of New Jersey, with a reasonable expectation of a 
judicial judgment contrary to the political views of the majority. 

The confiscation of property of Tory landowners, and the interpre- 
tation of the rights of British subjects, was the cause of much litigation 
during this period, and in an opinion written in Den v. Brown the Chief 
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Justice determined, against a very elaborate and ingenious argument, 
that a British subject did not become an alien to the United States on 
the fourth day of July, 1776, and thus fall under the disabilities attaching 
to such, but only became an alien after the ratification of peace; that the 
plaintiff's interests in the lands claimed, having vested in 1778, was pro- 
tected by the terms of the treaty relating to the rights of citizens of Great 
Britain. As the opinion dealt with some of the reasons advanced at the 
time in justification of the rebellion, the following quotation will not be 
out of place: “The principle upon which we professed to act, and really 
did act, was that whenever a prince neglects or abandons his duty as the 
protector and guardian of his subjects, whenever he endeavors by the 
terror of his power, the weight of his authority, or the force of arms, to 
compel them to a surrender of their essential privileges instead of pro- 
tecting them in the exercise of their immunities, a people have a right, 
by their own strength, to protect these rights, and to adopt every meas- 
ure which may be necessary to effect this purpose. This is the funda- 
mental principle of American law; it lays at the foundation of our gov- 
ernment; it is the corner-stone of our political existence and sovereignty; 
and on this ground were our constitution and the congressional declara- 
tion of independence founded.” 

The Chief Justice, when considering the effect upon the community, 
as a state, of the act of separation manifested by the Declaration of Inde- 
pendence, recognizes that for all essential acts of government independ- 
ency was complete from 1776, but that the rights of individuals, or the 
manner in which they might be effected by the abandonment of the for- 
mer government and the establishment of a new one, was not considered 
by Congress when they disclaimed the authority of the government of the 
King of England, and that the state of New Jersey was wholly absolved 
July 4, 1776, from the authority of the British government so far as the 
power and right of self-government was concerned. 

In the case of Harrison v. Eldridge he read a dissenting opinion 
announcing his conviction that there was no dower in an equity of re- 
demption. The opinion illustrates not only his learning and adherence 
to the results of his labor, but displays great ingenuity and research and 
was, as he says, “the result of great pains to arrive at the truth, and that 
if he was wrong his error was incurable.” Chief Justice Kinsey would 
hardly be called a great jurist, but his integrity was unquestioned and 
the trend of his mind was always towards effectuating the right, with a 
disposition to jump over legal fences if they marked out a road too 
straight and confining to permit him to reach the equitable results he 
aimed for. 

The successor of Chief Justice Kinsey was Andrew Kirkpatrick, 
appointed November 3, 1803, and he served until 1824. He was of 
Scotch Presbyterian ancestry, a graduate of Princeton College, a lawyer 
and jurist of more than ordinary ability, and to him we owe the appoint- 
ment of an official reporter and the publishing of the decisions of our 
courts, the first authoritative reports being published by Judge Penning- 
ton as reporter, he at that time being one of the judges of the Supreme 
court. Chief Justice Kirkpatrick had great force of character, and was 
a clear, logical thinker, whose opinions are read with pleasure and gen- 
erally accepted as authority. During the early days of his term, his right 
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to sit on the hearing of a rule to show cause (he having presided at Cir- 
cuit) was challenged, whereupon triers were appointed who reported that 
the facts contained in the challenge were true, and submitted the legal 
questions involved to the court. The Chief Justice sustained the chal- 
lenge as being within the literal terms of the statute invoked, but the 
other members of the court determined that the legislature could not 
have meant what they plainly said, and overruled the challenge. 

Perhaps the most important case determined by the Chief Justice 
was that of Arnold v. Mundy, since then abundantly cited in our law and 
equity reports, the principle established being that the proprietors of New 
Jersey, having surrendered all governmental powers, had no vested ripar- 
ian rights, and that their grant of lands under tidal waters was void. The 
opinion is extremely interesting, and afforded the Chief Justice an oppor- 
tunity to display his great and unusual mental powers. He held that the 
possession of this country by Charles I]. was that of trustee for the set- 
tlers, so far as common or pubiic rights were concerned, and that as a 
result of the Revolution these royal rights vested in the people, who 
have the power through the legislature to regulate and dispose of these 
common rights as they see fit. Thus, as Judge Rossell puts it, “The tak- 
ing of a few bushels of oysters alleged to be the property of the plaintiff” 
became the cornerstone upon which has since been built the absolute 
right of the state to hold and dispose of all riparian rights, a right so 
aptly described by Mr. Browning, in an argument before our courts, as 
“a ribbon of gold around our state.” It would be interesting to follow 
the actual development and settlement of this momentous question, but 
this is not the occasion nor does the subject I am treating warrant me 
in pursuing it. 

The famous steamboat war between Robert Fulton and Commodore 
Vanderbilt ended in litigation which it became the duty of this Chief 
Justice to hear and determine. Robert Fulton and his associates claimed 
the exclusive privilege of navigating the waters of New York Bay with 
water craft propelled by fire or steam. This claim they based upon the 
statute of New York, and obtained from the Chancellor of New York an 
injunction against one Gibbons from navigating the waters of New York 

3ay with a similar craft, Gibbons having declared his intention to run 
his boat to New York. The modesty of the claim of New York cannot 
be better illustrated than by the following quotation from the bill of 
complaint, which alleges that the defendant “had set in motion on the 
waters of that state and within the jurisdiction thereof a certain steam- 
boat, Bellona, which boat was employed, and intended to be employed, in 
the transportation of passengers between Elizabethtown aforesaid and 
New Brunswick, and actually navigated the waters of the state 
of New York between Elizabethtown aforesaid and New Pruns- 
wick aforesaid.” Because of this injunction and the interference 
with his business, Gibbons brought a suit for damages. A _ de- 
murrer was interposed which was overruled by the Chief Justice, not 
because he thought it ought to be, for his judgment inclined the other 
way, but because the Chancellor, upon the same subject matter, had 
expressed an opinion opposite to the reasoning of the Chief Justice, and 
he thought it better that the plaintiff have judgment in order that the 
case might be carried to a superior judicature, to which court constitu- 
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tional questions ultimately belonged and which had the power of put- 
ting them finally at rest. The case is reported in the name of Gibbons, 
but the real plaintiff and the principal witness was the late Commodore 
Vanderbilt, the owner of the boat, who, it appears, was thus early laying 
the foundations of his subsequent wealth and endeavoring to run his 
steamboat to the port of New York contrary to the statute of that state; 
a disregard of the public desires which it currently reported was inher- 
ited, together with his wealth, by his son. As the opinions of the Court 
of Appeals were not at this period published, I have not been able to dis- 
cover whether the cause was further pursued or not. 

In the appendix to Fourth Halsted there is printed a dissenting 
opinion by the Chief Justice in State v. Parkhurst, in which he held that 
the acceptance of an office of profit by a member of the legislature va- 
cated his seat in that body; that the Governor alone had the authority, 
during the recess of the legislature, to fill a vacancy in the office of the 
clerk in the Court of Common Pleas; and that the Supreme court had 
power to declare an act of the legislature void as contrary to the consti- 
tution. From a note appended to the case, it seems that the Court of 
Appeals sustained the Chief Justice in his dissent, and overruled the 
majority of the court. At the expiration of his term in 1824 the legisla- 
ture refused to re-elect Chief Justice Kirkpatrick, but conferred the office 
upon Charles Ewing. 

Chief Justice Ewing was born in Cumberland county, was a graduate 
of Princeton College, and previous to his appointment as Chief Justice 
was frequently employed in important matters, as the reported causes 
show, in the argument of which he disclosed a thorough knowledge of 
legal principles, great facility in applying them to the facts under discus- 
sion, certainty of knowledge, and confidence in his conclusions. He read 
his first opinion as Chief Justice at the November term in 1824, and, 
while his opinions have been frequently cited by subsequent judges, no 
questions of pronounced importance seem to have come before him. 
His duties were largely confined to the determination of matters brought 
before the court by certiorari, and in the settlement of matters of prac- 
tice, with an occasional ejectment suit requiring the application of legal 
principles previously settled. He was elected as Chief Justice for a sec- 
ond term, but died shortly after his appointment, on the fifth day of 
August, 1832. 

Joseph C. Hornblower was appointed the successor of Charles 
Ewing, his appointment bearing date November 1, 1832, and he read his 
first opinion as Chief Justice at the November term of that year. His 
opinions are published in the law reports of Green, Harrison and Spen- 
cer, and he appears to have been an exceedingly industrious officer, for 
out of a total of seven hundred and thirty-four opinions announced by 
the court during his term, he wrote three hundred and sixty-five, al- 
though during a portion of his term he had the assistance of two addi- 
tional associate judges, the number having been increased from three to 
five in 1838, and during the latter part of his term he was greatly relieved 
by his colleagues. He served two terms as Chief Justice, and his quick- 
ness of perception and activity of mind brought him great renown as 
presiding judge at the Circuit. His reported opinions bear evidence of 
great labor and research, and disclose a discerning mind and independent 
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judgment. A careful study of his opinions do not show that any im- 
portant constitutional questions fell under his consideration, although 
many of his determinations at Circuit involved new and novel questions. 
He overruled the determination of Chief Justice Kirkpatrick in Thomp- 
son v. Pierson, holding, contrary to that great jurist, that the Supreme 
court had control over surplus money raised on executions issued out of 
that court, and his criticism of the argument of Chief Justice Kirkpatrick 
appears to have been so satisfactory that his determination has since 
been often cited with approval by our courts. 

In Story v. Baird he held that a note taken by a wife during cover- 
ture may be recovered on by the wife in her own name after her hus- 
band’s death, in the absence of proof of payment to the husband during 
his lifetime, thus recognizing the husband’s right to collect the debt, or 
release it if he had seen fit, but refusing that right to the administrator 
of the deceased husband. From the statement of the case and the argu- 
ment of the counsel, it appears to have been the opinion of the Bar, up 
to that time, that all such property of the wife belonged to the husband, 
and ought to go to his representative. 

In Den v. Drake he held that all undefined tenancies, whether they 
originated by permission under a void lease, or where the party is let in 
under a treaty for purchase, were tenancies at will and subject to six 
months’ notice to quit; a sweeping announcement, which the courts of 
this state have since that time modified. Judge Haines, in citing this 
case in 2 Vroom 104, erroneously credits it to Chief Justice Ewing. 

In Mickle v. Matlack he wrote a dissenting opinion, in his usual 
emphatic manner, expressing his dissatisfaction with the ruling of Chief 
Justice Ewing in Compton v. Mitton, who had held that under the law 
as it then stood it was necessary that the witnesses to a will should see 
the testator sign. Chief Justice Hornblower said that no one had ever 
doubted, but an acknowledgment by the testator of his signature, in the 
presence of witnesses, was constructively such a signing in their presence 
as satisfied the meaning of the statute; but in this notion he was overruled 
by a majority of the court and the doctrine in the Compton case sus- 
tained. Our statute has since been changed, nothwithstanding the ap- 
prehension of Judge Ford in the Matlack case, “that the decision in Den 
v. Mitton will never be shaken in the court above, nor by the legisla- 
ture.” Perhaps the most important judicial act of the Chief Justice, and 
one which has brought as much credit to the administration of justice in 
New Jersey as any other, was his determination that an expression of 
opinion, without evidence of malice toward the defendant, made by a 
person called as a juror, was not a disqualification; a theory adopted by 
our courts which has expedited the trial of causes and tended to make 
famous the expression, “Jersey justice,” a term meaning no unfair admin- 
istration of the law, but a prompt and effectual application of it to all 
wrongdoers, the rights of the public being considered of equal degree 
with those of the lawbreaker. 

Chief Justice Hornblower was the last to serve under the old con- 
stitution. The new constitution provided for the present Court of Ap- 
peals, of which Chief Justice Hornblower was a member until he retired 
from office in 1844. Our reports show that he wrote but two opinions 
in that court, one brought there by a writ of error, and the other by 
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appeal from the Court of Chancery. While Chief Justice he was a mem- 
ber of the Constitutional Convention of 1844, and the minutes of the 
convention show that he took an active part in its proceedings; that dur- 
ing its deliberations he voted against the following propositions: That a 
voter should have an educational qualification; requiring the governor 
of the state to be a freeholder; the selection of judges of the Court of 
Common Pleas by popular election; vesting the Circuit court with Chan- 
cery powers in case of foreclosure. And he voted in favor of the fol- 
lowing: Biennial sessions of the legislature; the election of senators by 
districts; limiting the number of senators to fifteen, creating five districts 
in the state, three to be elected in each district. This proposition failing, 
he advocated and voted for a proposition allowing Essex county to have 
two senators, an early exhibition of Essex county modesty. He was 
chairman of the committee on the “Executive Department,” and the 
substance of his report was incorporated in the constitution, the most 
radical change being in the section relating to the constitution of the 
Court of Pardons, which, according to the report, was to consist of the 
governor, chancellor and the justices of the Supreme court. This the 
convention amended by inserting the six judges to be specially appointed 
in the place of the justices of the Supreme court, and required the vote of 
the governor in all cases to favor the pardon. Chief Justice Horn- 
blower was without a doubt a successful judge, impartial, conservative, 
ever open to conviction, and ready to accede to an argument that ap- 
pealed to his sound judgment as correct, even if it upset an opinion pre- 
viously formed. 

In 1846 Henry W. Green was appointed to succeed Chief Justice 
Hornblower and brought to the discharge of his duties a mind so well 
trained that, in the discussion of an unsound legal principle, he could 
not avoid hewing to the line, nor even avoid logical conclusions, even 
if not satisfactory to his cause; follow the truth he must, lead where it 
might. His first opinions were announced at the April term, 1847, and 
during his term, which closed with his appointment as Chancellor on the 
fifteenth of March, 1860, he wrote numerous, and in all cases well con- 
sidered, opinions. To me, the most interesting of the causes he was 
called upon to determine grew out of the great fire in New York City 
in 1835, and I refer to it because of its varying phases and the evident 
spirit which infected the judges of the courts who heard it. The Chief 
Justice had strongly settled convictions, and ultimately succeeded in 
having them prevail over the more technical view of some of his brethren. 
There were thirty-three of these cases, and the legal principles involved 
were determined and reported, sometimes under the name of the Ameri- 
can Print Works v. Lawrence, and at others under the title of Hale v. 
Lawrence; its appearance was made under the first title, and is reported 
in the Court of Errors under the second. The defendants, by direction 
of the public authorities of New York City, in order to prevent the 
spread of the disastrous fire, destroyed by blowing up with gunpowder 
buildings numbered 46 and 48 Exchange Place, in which were the goods 
of the plaintiff. For some reason which does not appear, the action was 
brought in New Jersey to recover for the loss of the goods, and the 
defendants plead in justification the statute of New York authorizing the 
public authorities of the state to destroy buildings likely to take fire, or 
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to convey the fire to other buildings, and also providing for the ascer- 
tainment and payment of damages. The answer to the plea was that 
the law did not provide for the destruction of personal property, and if 
it did, no payment for damages being authorized, it was a taking for 
public use of property without compensation, and therefore was uncon- 
stitutional. The Chief Justice held that a statute authorizing the de- 
struction of private property for public use, without providing for com- 
pensation, would be unconstitutional, but that the right to destroy prop- 
erty to prevent the spread of fire rested on other grounds; it was not a 
taking for public use, but was a natural right, existing independently 
of civil government, founded upon the law of necessity which justifies 
the exclusive appropriation of a plank in a shipwreck, though the life 
of another be sacrificed; that the statute conferred no new right, and 
only converted what was a right of necessity into a legal right. This 
ruling was taken to the Court of Errors, where the judgment was 
reversed, upon the ground that the statute did not provide compensa- 
tion for personal property thus destroyed, and, as pleaded, was no justi- 
fication; that it contained a grant of eminent domain, and was not con- 
fined to making legal the exercise of a natural right; that the plea was 
not a plea of necessity but a statutory right. The doctrine announced 
by the Chief Justice that such a natural right existed, founded upon the 
law of necessity, was not disputed or overruled. 

The fire was not extinguished, but under the skillful hand of the 
late Chancellor Williamson blazed anew, in an amended plea in which 
the defendants justified, not upon the common law right of necessity, 
but upon the necessity created by the exigency of the statute and grow- 
ing out of the performance of a duty as a public officer. Why the plea 
was thus framed, rather than basing it upon the natural right of neces- 
sity, a right which both courts had recognized, is not clear. I am led 
to think, however, that the very astute pleader doubted his ability to 
make proof of the necessity, such as the common law right demanded 
should exist, before destruction, because if they had time to remove the 
goods from the building before destruction was required, it was their 
duty to remove them, Judge Nevius, who wrote the prevailing opinion 
in the Court of Errors, having said: “The very effort and force required 
to destroy personal property which could be saved from conflagration 
by any possibility would be sufficient to remove it and save it from 
destruction, but if it were beyond the possibility of escape or preservation, 
its destruction by the act of these officers could work no injury which 
would not otherwise have occurred, and, in that case, such defense, if 
properly pleaded and proved, would avail them.” The amended plea 
was demurred to and heard by the Chief Justice and Justices Ogden and 
Nevius. The Chief Justice sustained the plea, holding that the defendant 
was right in destroying the buildings, and was sustained in this under a 
constitutional law; that, in the discharge of his duty as a public officer, 
an exigency arose which rendered the destruction of the plaintiff’s goods 
inevitable. Judge Ogden concurred, but Justice Nevius condemned the 
plea, holding that it was substantially the same which the Court of 
Errors held set up no justification, saying: “I cannot but think it some- 
what presumptuous in the defendant to put it again on the files of this 
court.” This latter judgment was taken to the Court of Errors, and 
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the opinion of the Chief Justice affirmed by a vote of seven to two; Jus- 
tices Randolph and Carpenter, with five of the judges specially appointed 
voting for affirmance, the Chancellor and one judge specially appointed 
voting for reversal. 

During his term as Chief Justice he was frequently called upon to 
construe the law and apply its principles in causes where a fine discerning 
mind was necessary. He established the doctrine in this state that it 
was not a delegation of legislative powers to obtain by popular vote the 
assent of the people to a municipal charter, and read the prevailing 
opinions in the Fox and Donnelly murder cases, settling on firm founda- 
tions many questions of principle and practice in homicide cases. 

He was a member of the Constitutional Convention in 1844, repre- 
senting the county of Mercer, and served as a member of the committee 
“On the Judicial Department,’ and was also appointed on a special 
committee to arrange and unite the several reports, but the minutes of 
that convention contain no reasons or arguments from which any light 
can be gained regarding the motives which influenced the action of its 
members, and a full review would be of no useful advantage. Therefore 
I limit myself, noting that Chief Justice Green voted against the follow- 
ing propositions: Biennial sessions of the legislature; permitting the re- 
election of.the governor; omitting justices of the Supreme court from 
the Court of Errors; senators to sit as judges in the Court of Errors; the 
popular election of the special judges; affording Circuit courts fore- 
closure powers; and the election of Common Pleas judges. He favored 
the appointment, by the legislature in joint meeting, of the Chancellor, 
Justices of the Supreme court, and of the special judges for the Court 
of Errors; and favored and voted for an amendment providing that all 
these judges should hold office during good behavior. Notwithstanding 
the fact that he always maintained an official dignity—almost repellent 
in its nature, creating antagonisms that finally resulted in his leaving the 
Essex Circuit, and which he afterwards said to Chancellor Magie was 
not due to his want of kindly feeling towards the Bar, but to his Irish 
blood and red hair—he commanded a respect that amounted almost to 
reverence. He was a model common law judge, but it is, I believe, 
conceded that it was as Chancellor that he achieved the acme of his 
judicial reputation, 

Edward W. Whelpley succeeded him as Chief Justice, his appoint- 
ment being dated on the twenty-first day of February, 1861. Chief 
Justice Whelpley served in this honorable position for about three years, 
dying in the month of February, 1864. His wonderful attainments and 
legal ability justified the belief of his friends that the honor and repu- 
tation of the office would lose no prestige it had obtained under the 
administration of his brilliant predecessors, and that the renown of that 
court would be well sustained by him. It has been a matter of lasting 
regret to the Bar of New Jersey that so brilliant a mind could not be 
spared to it, and an opportunity afforded for the fulfillment of a mission 
he was so well qualified to complete. The written opinions of Chief Jus- 
tice Whelpley are few in number, but those that are reported are remark- 
able for conciseness and clearness of expression, the principles involved 
are plainly stated, and the results announced comprehensible and con- 
vincing. So far as I have been able to discover, he wrote but one dis- 
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senting opinion, that in the case of the Central Railroad v. Hatfield, main- 
taining that a right to enter and remain upon lands for an indefinite per- 
iod could only be irrevocably granted by deed; that a parol license 
by an owner did not bind his grantee, notwithstanding the entry and the 
making of improvements by the licensee. On error the conclusions of 
the Chief Justice were sustained, and the judgment of the Supreme 
court, based on a contrary doctrine, reversed. 

He died, lamented and respected by the Bar of the state, just at the 
time when his great abilities were being rapidly developed. 

His successor was Mercer Beasley, whose appointment dates from 
March &, 1864, and who lived to fill the office longer than any of his 
predecessors. There is little I can say to those of my generation that 
will add anything to their knowledge of the life and character of this 
great jurist, for it was but yesterday he was with us. There is a tendency 
to overlook the greatness of friends, and attribute to past generations 
superior learning and greatness, but | think it safe to say that in the case 
of Chief Justice Beasley his qualifications as a jurist were appreciated 
by those of his generation, and that familiarity did not breed a con- 
tempt of his powers. In the preparation of this paper, | have read with 
great care most of the opinions written by the predecessors of Chief 
Justice Beasley, and have compared these opinions with his, and have 
no hesitation in making the statement that he was excelled by none, 
perhaps not equalled, in legal learning, facility of mind, and fertility of 
resource. The age in which he served was ever presenting new prob- 
lems, requiring a nice application of legal science, with a constant mold- 
ing of the common law, and the rubbing out of its sharp wrinkles to meet 
the many novel conditions presented by ever changing demands of 
society, political and commercial, in this progressive era. Chief Justice 
Beasley was a legal philosopher, and met and disposed of each question 
presented with a logic that savors of intuition. Quick to perceive the 
justice and right of a cause, he was extremely alert in finding a legal 
principle to sustain the truth. 

My first recollection of him is as a practicing lawyer. In the month 
of October, 1863, a few months before I began the study of law, I hap- 
pened to be in the court house in Somerville, and had my first sight 
of Mercer Beasley. He was then engaged in the cross-examination 
of Mr. John F, Hageman, with regard to the time of the issuing of a 
summons in the case of Updike v. TenBrook, and the impression which 
that cross-examination made upon my mind has never been effaced, 
the picture is still there. I remember exactly where he sat; and the 
concise, adroit questions propounded by him, as well as the answers by 
Mr. Hageman, in that soft, mellow voice of his, are as clear to me as on 
the day I heard them. I then knew nothing of law or its procedure, 
but it seemed to me that the Chief Justice was trying to induce Mr. 
Hageman to say something that he was not disposed to admit, and that 
notion has been confirmed since I came to the Bar and read a report of 
the case. His first opinions appear in Second Vroom, and from the 
very beginning he wrote in a pure and forceful English, that ever 
obtained through all his written expressions. It is a real pleasure to 
read them; logic, reason and good English make them model legal 
essays, while many of the questions settled manifest great research and 
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thought. The opinions of Chief Justice Beasley are too numerous to 
permit of any analysis appropriate to this occasion. They are worth 
reading, not only for their diction, but for the wonderful fund of knowl- 
edge and acute reasoning displayed. It has been said of him that his 
mind was a mental machine that worked with the precision of faultless 
mechanism, but always cut the way he willed. He lived to the rule that 
a statute must be strictly construed, and was always ready to read 
the legislative will in the words of the act, if clear and unambiguous, but 
uncertain statutes or doubtful legal principles had few terrors for him 
if they stood in the way of his view of the right. Of all his opinions, 
the two that appeal most strongly to me were those written in 
Stevens v. The Paterson Railway Company and in Maxwell v. 
Goetschius. In the first, he establishes the absolute control of the 
state over riparian lands. The principal question involved in that case 
was, could the state abridge the right of an owner of lands along tide 
water to the use of the water and the soil under it which adjoined his 
lands, without compensation? And, in affirming that right, he compiled 
a history of the inception and establishment thereof, by original claim 
and judicial determination, that prohibits reasonable argument to the 
contrary. The hardship to the owner of the land is recognized, but this, 
he says, can be remedied by legislative action; courts construe, not make, 
the law. In the second case, his opinion concerning the legislative power 
under the Constitution of 1776 demonstrates with great clearness how 
few restrictions were imposed upon legislative action by that constitu- 
tion, and he lays it down, as his judgment, that under that set of char- 
tered rights the legislature had all the powers of the English Parliament; 
and that it exercised judicial power in the act of granting divorces, and 
dealt with the rights of property in a mode incompatible with the theory 
that its only powers were legislative. The death of Chief Justice Beasley 
came while he was still in harness, and to the last he was blessed with a 
mental vigor that is seldom permitted to one at his age. He died hon- 
ored and respected by the people of his state, after an illustrious and 
fruitful life. 

His successor was David A. Depue, whose term of office was so brief 
that he added nothing as Chief Justice to the great reputation he had 
established as an associate Justice of the Supreme court, nor do I con- 
ceive it possible for him to have done so, even if spared for many years. 
During the period he served as a Justice he had acquired a fame for legal 
learning and ability that no title could enhance, and which needs no 
sponsor to perpetuate. His trustful nature was never more strongly 
displayed than in the confidence he manifested in the Bar, signing orders 
without reading, and in all matters of common business relying upon the 
representation of counsel. He once told me that he had never been 
wilfully deceived by counsel, but at the same interview deprecated in 
strongest terms the practice of counsel dividing with client a taxed bill 
of costs as an inducement to obtain business, a case of that character 
having then recently come to his knowledge. If ever a judge was really 
beloved by the Bar, I think Chief Justice Depue enjoyed that privilege 
to the uttermost. 

In closing this annual address, already too lengthy, I shall trespass 
for a moment upon your time to pay tribute, on behalf of the Bar, not 
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only to the living successor of this bright array of learned, upright. and 
impartial Chief Justices, but to the wonderfully strong body of associate 
Justices who have honored, and still honor, our Bench. As a class they 
are, and have been, more than ordinary jurists, causing the fame of New 
Jersey's jurisprudence to spread beyond the boundaries of our beloved 
commonwealth, compelling a recognition of the authority of our judicial 
determinations by foreign courts, to such extent that it is an honor to 
be able to say, “I am a member of the New Jersey Bar.” 

Our judges having done so much for our honor, it should be the 
aim of our Association to guard with jealous severity the good name 
and high standing of our Bar, and to teach reverence and respect for the 
judicial ermine, always conceding the integrity of the conclusion, while 
disputing fearlessly, when occasion demands, the logic that led to it, 
through that great safety valve, a writ of error. 





JAMES W. CUNNINGHAM, COMPLAINANT, v. SEABOARD REALTY COM- 
PANY et al. 


(New Jersey Court of Chancery, July 5, 1904.) 
Injunction— Realty— Personal Property. 
On application for injunction, heard on petition, affidavits and an- 
swering affidavits. 


Mr. T. P. McKenna for petitioner. 
Mr. Benjamin P. Morris and Mr. F. P. McDermott for defendants. 


[CONCLUSIONS.] 


EMERY, V. C.: This is a question relating to fixtures, arising be- 
tween complainant, a mortgagee of real estate, and defendants, as the 
vendees of personal property. The real estate mortgaged is “Norwood 
Park,” a large tract of land near the seashore, upon which are a large 
number of buildings for summer residences, the whole property being 
originally laid out by the owner, Mr. Norman L. Munro, for the purposes 
of first-class summer residences. 

The fixtures in question are the gas logs, gas chandeliers and gas 
fixtures and the window screens connected with the windows. All of 
these appliances for the use of gas were originally put in by Mr. Munro 
as owner, and were necessary for the comfortable use and enjoyment of 
the residences during the season for which they were designed to be 
rented. They are all attached to the buildings, some of them were spe- 
cially designed therefore, and although they may undoubtedly be re- 
moved without injury to the buildings, and replaced by others, they are 
in fact annexed to the buildings, they are especially adapted to the use 
of the realty, and I think their original annexation by the owner must, 
under the circumstances of the case, and the character of the property, 
be considered as made with the intention that they should be permanent 
accessions to the freehold. Under our decisions they therefore became 
fixtures, so far as the owner was concerned, and as against persons sub- 
sequently claiming under him in the character of mortgagees. Erdman 
v. Moore Co., 29 Vroom 445 (1896); Hays v. Deane, 3 Stock. 81-96 
(1855); Keeler v. Keeler, 4 Stew. 181, 191 (1879). Being thus originally 
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fixtures which would pass to the grantee of the original owner, as real 
estate, the question is whether they have ever been separated by the 
subsequent Owner or owners, so as to become personal property. The 
subsequent owner was Mr. McKenna, and it is claimed by executing a 
bill of sale, executed by him on the same date with the complainant’s 
mortgage, this separation was effected. But the bill of sale has no such 
operation. It conveys in general terms “the personal property” in the 
premises, but the fixtures in question are not referred to or described as 
being part of the personal property, and these fixtures remain therefore 
as realty. As to.so many of the window screens as were in the premises 
at the time of the mortgage, or have been placed therein by the grantees 
of the real estate, the same principles must control, and these are cov- 
ered by the mortgage. 

In reaching these conclusions, I rely very much on the special char- 
acter and uses of the residences, and the special adaptability and neces- 
sity of the fixtures in question for the permanent, comfortable and con- 
venient use of the premises, and even if the decisions above referred to 
should not be considered as establishing a general rule, that gas fixtures 
used in a house are prima facie fixtures, the special circumstances of the 
case indicating the owner’s intention that they should permanently belong 
to the houses, are decisive of the case. So far, therefore, as these gas 
fixtures or the window screens have been affixed by the owner or owners | 
of the premises, I have not been able to consider that they were affixed 
for merely temporary use and not as permanent fixtures, intended by the. 
person who put them there to be part of the houses. If any of the 
screens have been put in, not by the owner of the real estate, but by the 


owners of the personal property, this conclusion will not reach to these, 
and, if necessary, further evidence or a reference may be had on this 
point. 





A statute making the penalty for attempt one-half that prescribed 
for the commission of the offense is held, in People v. Burns (Cal.), 
L. R. A. 270, to be void for uncertainty in cases where the penalty for 
the offense is imprisonment for life, 

In holding that where the state law provides that all mortgages 
shall be valid so as to affect, from the time of delivery or execution, the 
rights of subsequent creditors only when recorded, and the fund arising 
from the sale of the bankrupt’s property covered by an unrecorded chattel 
mortgage, is insufficient to pay in full the claims of subsequent creditors, 
they are entitled to the whole fund; the mortgage being valid as against 
antecedent creditors and as between the mortgagee and the subsequent 
creditors the rights of the latter must prevail. The court, in re Cannon, 
10 Am. B., R. 64, says: “No direct authority upon the question at issue 
has been cited, and I have found none; and inasmuch as, after reflection, 
I have reached a conclusion differing from that of my first impression, 
and from the learned referee, whose opinion is always entitled to weight, 
it may be well to state the reasons which have led to a result which seems 
to be in contravention of the fundamental principles of the bankrupt 
law, which is designed to secure an equal distribution of the bankrupt’s 
estate among all the creditors.” 
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SMITH v. BOROUGH OF HIGHTSTOWN et al. 
(New Jersey Supreme Court, May 11, 1904.) 


Statutes — Construction — Re- 
peals — Municipal corporations— 
Boroughs—Powers—Licensing of 
inns—Taking away of powers— 
Borough act.—l. The Borough 
act (P. L. 1897, p. 285), which au- 
thorizes any borough in existence 
to adopt a name in the form pre- 
scribed in the act, provides that all 
boroughs shall be governed by its 
provisions, defines the general 
powers of boroughs, and _ their 
power to raise money by taxation, 
and repeals all acts or parts of acts, 
general or special, inconsistent 
therewith, was intended to provide 
a complete scheme for the govern- 
ment of boroughs, applicable to all 
boroughs, no matter how created, 
and to define their powers. 2. 
Since power to license inns and 
taverns, while not one of the neces- 
sary powers of boroughs, has been 
in time past granted to some bor- 
oughs by special charter, and was 
granted, or attempted to be grant- 
ed, to all boroughs of the first class 
by act 1884 (P. L. 1884, p. 228, 
Sec. 1), and has been granted to 
city councils by act 1894, p. 87, 
Sec. 21, and to excise commission- 
ers by act 1895, p. 526, Sec. 43, au- 
thorizing towns to become incor- 
porated as cities, and to town 
councils by act 1895, p. 235, Sec. 
47, for the government of towns, 
the legislature, in omitting from 
the Borough act (P. L. 1897, p. 
285) any provision authorizing 
boroughs to license inns and 


taverns, must be deemed to have 
intended that boroughs should not 
have that power. 3. The power to 
license inns and taverns is rather 
administrative than judicial, and 
the right to impose it on the courts 
in this state rests on long-con- 
tinued usage. 4. Section 96 of 
the Borough act (P. L. 1897, p. 
329), providing that boroughs shall 
retain and enjoy all the “rights and 
property” heretofore possessed by 
them, contemplates the retention 
of property rights, and not powers, 
such as a power to license inns and 
taverns, and which, not having 
been given by the act, must be 
deemed to have been withheld, 
though formerly enjoyed by cer- 
tain special charter boroughs, in 
view of the provision of the 
same section that boroughs should 
have all the powers conferred 
by the act, thus excluding by 
implication powers not conferred. 
5. Section 97 of the Borough 
act (P. L. 1897, p. 330), pro- 
viding that the act is intended to 
provide for the government of bor- 
oughs with the least disturbance 
to those now existing, refers to 
the term of office of existing offi- 
cers, and to pending proceedings 
for public improvements, and does 
not affect the construction that the 
act takes from certain special char- 
ter boroughs the power which 
they previously possessed to li- 
cense inns and taverns. 


Certiorari by Richard M. J. Smith, prosecutor, to review the grant- 
ing of an innkeeper’s license by the borough of Hightstown to Daniel 


N. Steward. Proceedings set aside. 


Mr. Aaron V. Dawes for prosecutor. 
Mr. James Buchanan and Mr. Linton Satterthwait for defendants. 


SWAYZE, J.: The writ in this case removes the proceedings of the 
borough of Hightstown granting a license to keep an inn or tavern to 
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Daniel N. Steward. It is brought on for argument under section 5 of 
the act of 1903 (P. L. 1903, p. 344). Both sides were represented by 
counsel at the argument, and it was conceded that the question was 
properly before me for final judgment. 

Hightstown was incorporated as a borough by a special charter, 
P, L. 18538, p. 312. Section 19 of the charter gives the common council 
the sole and exclusive power of licensing every innkeeper and tavern- 
keeper within the borough, in the same manner as the Court of Common 
Pleas. Unless this provision of the charter has been repealed, the pro- 
ceedings must be affirmed. If it has been repealed, the proceedings 
must be set aside. The only act which is relied on as repealing 
this provision of the charter is the general act relating to boroughs 
(Revision i897) P. L. 1897, p. 285. Section 97 of that act provides that 
all acts or parts of acts, general or special, inconsistent herewith are 
repealed. The general borough act contains no provision as to the 
licensing of inns and taverns, and the defendants argue that it is there- 
fore not inconsistent with the special power granted to Hightstown. 
The prosecutor argues that the general borough act was intended to 
provide a complete scheme for the government of all boroughs, in 
obedience to the mandate of the constitution requiring the legislature to 
pass general laws for the regulation of the internal affairs of municipal- 
ities. The Court of Errors and Appeals has decided that general statutes 
passed in pursuance of this clause of the constitution, so far as they deal 
with the subject-matter of prior special laws, will be considered as evinc- 
ing a legislative intent to supersede those earlier laws, and thus will 
abrogate and annul them. Haynes v. Cape May, 52 N. J. Law 180, 19 
Atl. 176, where the reasons for this construction are well stated by Mr. 
Justice Dixon. Other cases upon the same subject are collected in the 
recent opinion of Mr. Justice Pitney. Vreeland v. Pierson, 57 Atl. 151, 
153. Mr. Justice Collins delivering the opinion of the Court of Errors 
and Appeals, said, in Hermann v. Guttenberg, 63 N. J. Law 616, 44 Atl. 
758, at page 624, 63 N. J. Law, and at page 761, 44 Atl., that the borough 
act of 1897 is the only instance in which an attempt has been made by 
the legislature to perform its plain constitutional duty to bring all 
members of each class of municipalities to uniformity. 

The precise question presented is whether the Borough act was 
intended to deal with the subject-matter of licensing inns and taverns by 
boroughs. The act was evidently intended to provide a complete scheme 
for the government of boroughs. Its title indicates that object; by sec- 
tion 1 “any borough now in existence” is authorized to adopt a name in 
the form prescribed by the act; by section 96 it is enacted that every bor- 
ough heretofore established under the provisions of any law of this state, 
which is now an ostensible or de facto corporation, shall be governed 
by the provisions of this act; section 28 defines the general powers of 
boroughs, and section 29 their power to raise money by taxation. These 
provisions make it clear, and it was not contested, that all boroughs, no 
matter how created, are to be governed by this act, and their powers are 
defined. 

It is said, however, that the power to license inns and taverns is not 
one of the powers of the boroughs, and that therefore no argument 
adverse to the defendants can be drawn from its omission. It is true 
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that the power to license inns and taverns is not one of the necessary 
powers of boroughs, but it is a power which formerly was granted to 
some boroughs by special charter, and granted or attempted to be 
granted to all boroughs of the first class by the act of 1884 (P. L. 1884, 
p. 228, Sec. 1; Gen. St., p. 1809, Sec. 123). It is a power which is ordi- 
narily granted to municipalities of the higher grade. The question must 
have been frequently presented to the legislature about the time the act 
of 1897 was passed. In 1894 a general act for the government of cities 
was passed, which by section 21 (P. L. 1894, p. 87; Gen. St., p. 746, Sec. 
1374) gave the exclusive power to grant licenses to keep inns and taverns 
to the city council. In 1895 (P. L. 1895, p. 526, Sec. 43), by an act 
authorizing towns to become incorporated as cities, this power was given 
to excise commissioners. Gen, St., p. 772, Sec. 1484. By the act for the 
government of towns passed in 1895 (P, L. 1895, p. 235, Sec. 47; Gen. 
St., p. 3534, Sec. 198), this very power was included among the powers 
granted to town councils. With these provisions before it, the legisla- 
ture omitted this power from the borough act. The only conclusion to 
be drawn from this omission is that the legislature did not intend that 
boroughs should have this power. 

The defendants argue that the power to license is judicial, and that 
the power given by sections 28 and 29 are executive and legislative. In 
my judgment, the power to license inns and taverns is rather administra- 
tive than judicial, and the right to impose it upon the courts must rest 
upon the long-continued usage in this state. Paul v. Gloucester, 50 
N. J. Law 585, 15 Atl. 272, 1 L. R. A. 86. Justice Van Syckel, speaking 
of the power to license committed to the Court of Common Pleas, says 
at page 605: “It might with equal propriety have been committed to the 
Board of Chosen Freeholders, or to any other board created by the 
legislature. It may now be entrusted to such a board. In our munici- 
palities it is commonly referred to the city council or to an excise board.” 

The defendants further urged that the power is saved to the borough 
of Hightstown by a clause of section 96 which enacts that boroughs shall 
retain, hold, possess and enjoy and be absolutely invested with all the 
rights and property heretofore possessed and enjoyed by the said bor- 
ough. In my judgment the “rights” here referred to are in the nature 
of property rights, as is indicated by the collocation of “rights” and 
“property.” The power to license is a power rather than a right, and, 
when the legislature in the same section provided that all boroughs 
should have all the powers conferred by the act, I think they intended 
to exclude any power not conferred by the act. 

Reliance is also placed on the provision of section 97 that the act 
is intended to provide for the government of boroughs with the least 
disturbance to those now existing, but this manifestly refers to the term 
of office of existing officers, and to pending proceedings for public 
improvements. I do not see how the affairs of the borough of Hights- 
town could be disturbed by taking away from its council the power to 
license inns and taverns. The view I have taken brings the government 
of Hightstown into harmony with the government of other boroughs, 
and that alone ought to justify the construction. 

The proceedings should be set aside, with costs. 
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A statute requiring a municipal corporation to refund license taxes 
collected for the privilege of selling intoxicating liquors outside of, but 
adjoining, its corporate limits, which it had statutory authority to exact 
when they were collected, is held, in Bailey v. Raleigh (N. C.), 58 L. R. 
A. 178, to be beyond the power of the legislature. 


An important decision by the Supreme court is that of Randolph 
v. Scruggs, 10 Am. B. R. I., where the court holds: First. That a claim 
for professional services rendered to the bankrupt in the preparation 
of the assignment anc provided for therein is not entitled to be paid as 
a preferential claim in the bankruptcy proceedings. Second. That a 
claim for like services rendered to the assignee prior to the adjudication, 
and which were beneficial to the estate, may be preferred, not under 
the assignment, but in the right of the assignee, so far as he would 
be allowed for its payment. Third. That a claim for legal services ren- 
dered for the assignee in resisting an adjudication is not a provable 


debt. 


Fourth. That a charge for the preparation of the general assign- 


ment may be proved as an unsecured claim, 
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STATE NOTES. 


At the annual meeting of the 
trustees of Pennington Seminary, 
Mr. W. Holt Apgar, of Trenton, 
was elected as president. 

Mr. Arthur W. Kelly, of the At- 
lantic City Bar, has been appointed 
by Justice Hendrickson as the 
court stenographer for the district 
to which he has been assigned. As 
court stenographer on the First 
Circuit, Justice Swayze has ap- 
pointed Mr. Edward O’Bryne, of 
Paterson. 

Mr, James B. Dill, of East Or- 
ange, this year repeats his automo- 
bile trip to the Rangeley Lakes, 
having started July 10. The route 
outlined was to Nyack, Tarrytown, 
Poughkeepsie, Hudson, Albany, 
Saratoga, Lake George, Lake 
Champlain, across to Vermont, 
crossing the Canadian border at 
Rouse’s Point, then to Montreal 
and along the west bank of the St. 
Lawrence to Quebec, and thence 
through the woods to Maine. Re- 


turn will be made in September by 
automobile. 

Mr. Joseph Thompson, of At- 
lantic City, member of the State 
Board of Taxation, has resigned as 
a member of the Equal Taxation 
Commission. U.S. District Court 
Judge Lanning has also declined 
an appointment on the Commis- 
sion, 

During a severe electric storm 
on July 11, the home of ex-Attor- 
ney General Griggs, in Paterson, 
was struck by lightning, but little 
damage was done. Mr. Griggs’ 
family are spending the summer at 
Lake Champlain. 

Governor Murphy has returned 
from Chicago, and his trip to St. 
Louis, where he attended the dedi- 
cation of the New Jersey Building. 
He was accompanied by Senator 
Dryden. 

Mr. John W. Harding, of Pater- 
son, has been appointed by Judge 
Pitney as an expert to assist the 
court in an investigation of the af- 
fairs of Passaic county, for the past 
two years, and perhaps longer. 
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Judge Higbee, of Atlantic coun- 
ty, beginning on August 10, will 
hereafter hold sessions of the coun- 
ty courts each month for the hear- 
ing of both civil and criminal mat- 
ters. 





NEW RULES IN THE COURT OF 
ERROBS. 


Two matters of interest to the 
profession have lately been an- 
nounced in the Court of Errors and 
Appeals. 

On June 21, 1904, the following 
rule with respect to the submission 
of causes on printed briefs, without 
oral argument, was announced: 
“On account of the increased busi- 
ness of this court, hereafter only 
such cases at any term shall be 
submitted to or considered by the 
court as are argued orally or on 
call and such as are submitted on 
briefs down to the case on the list 
last called for argument; subse- 
quent cases on the list must be no- 
ticed for argument and placed on 
the list at the next term.” 

In, view of this promulgation, the 
following practice case, decided on 
the same day, is of great import- 
ance: 

A case, which had been at issue 
long enough to have given it a 
place well up among the first cases 
on the list, was regularly noticed 
for argument for the first day of the 
term, and the notice of argument 
was duly served upon the adverse 
counsel; but the solicitor of the 
moving party neglected to file with 
the clerk the notice of argument 
until after the list had been made 
up and sent to the printer. The 
case was consequently added in 
writing to the printed list, down 
near the foot. On the first day of 
the term, the adverse counsel mov- 
ed the court to advance the case to 
its orderly place on the list; but the 
court refused, Dixon, J., saying 


that if the adverse party had de- 
sired to make sure of his place, he 
should have forwarded to the clerk 
the copy of the notice of argument 
served upon him, or an abstract 
thereof, within the proper time; 
but that the list having been duly 
made up, they would not disturb 
it. As it chanced, the case referred 
to was not reached in the call, and 
a term was lost. 

Still another decision was given 
directly upon the new rule, which 
may also interest practitioners. 

A cause was marked “bottom of 
the list,” on the first or experimen- 
tal call. Afterwards the parties 
consented to submit on briefs. On 
the peremptory call, the court 
passed the case, but did not reach 
the bottom of the list. The Chan- 
cellor announced that the case must 
go over for the term, and be no- 
ticed again. C. S. B. 





REFEREES IN BANKRUPTCY. 


Judge Lanning, of the United 
States District court, has reap- 
pointed the following referees in 
bankruptcy: District of Atlantic, 
Clarence L. Cole, of Atlantic City; 
district of Camden, George J. Ber- 
gen, of Camden; district of Cape 
May, Lewis T. Stevens, of Cape 
May City; district of Essex, Fred- 
erick W. Leonard, of Newark; dis- 
trict of Hudson, Edwin A. S. 
Lewis, of Hoboken; district of 
Mercer, Samuel D. Oliphant, Jr., 
of Trenton; district of Middlesex, 
James Parker, of Perth Amboy; 
district of Monmouth, Frederick 
Parker, of Freehold; district of 
Somerset, William V. Steele, of 
Somerville; district of Union, At- 
wood L. DeCoster, of Summit; dis- 
trict of Warren, William H. Mor- 
row, of Belvidere. 

The referees will serve two years, 
and will be sworn in upon furnish- 
ing the necessary bonds. 
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SIR FREDRICK POLLOUK ON NEW 
JERSEY PLEADINGS. 


There is something ridiculous in 
our Twentieth century use of med- 
ieval forms of pleading. Perhaps 
the ludicrous element is heightened 
by our unconsciousness, We are 
amused at the gravity of Italian 
peasants who toil over wooden 
ploughs. Sir Frederick Pollock 
cannot forbear a little gentle ridi- 
cule at our expense. He read a 
paper before the American Bar As- 
sociation at its last meeting in 
which he made fun of the misuse of 
the word “such,” by lawyers on 
both sides of the Atlantic, giving 
the following for example: 

“The plaintiff's yellow dog, be- 
ing, as was alleged by the plaintiff, 
muzzled, bit a dynamite cartridge 
belonging to the defendant. Such 
cartridge exploded, and after such 
explosion it was not found possible 
to reconstruct either such dog or 
such muzzle.” To this suppositious 
case he appends a foot note read- 
ing thus: “It is not relevant to the 
issue before us—but the temptation 
is irresistible—to consider what 
pleadings might arise on the facts 
I have suggested, in a jurisdiction 
such as New Jersey or Vermont, 
where the pure word of the com- 
mon law still prevails. There might 
be a plea to the effect that the 
plaintiff's dog was unlawfully at 
large without a muzzle, contrary to 
the ordinance in that behalf, and 
that he, therefore, bit any goods of 
the defendant wholly at his own 
peril; to which plea there would be 
a demurrer, on the ground that it 
amounted to an argumentative gen- 
eral issue. There might also be a 
special plea in confession and 
avoidance, alleging that the plain- 
tiff's dog was unlawfully at large 
with intent to steal, take and carry 
away goods and chattels of the de- 
fendant and of divers, to wit, two 
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hundred other lawful citizens of the 
United States whose names and 
residences are to the defendant un- 
known; that the dog, attempting to 
execute such unlawful intention, did 
with his mouth seize, bite and ap- 
prehend a certain dynamite cart- 
ridge of the goods and chattels of 
the defendant, which cartridge, 
thereupon, in self-defense, and be- 
ing unable otherwise to prevent the 
commission of a felony, did, a little 
and moderately, and without un- 
necessary force, detonate, burst and 
explode, and then and there did, a 
little and moderately, the said dog 
of the plaintiff disperse, scatter and 
destroy, as for the causes aforesaid 
it lawfully might, which is the tres- 
pass complained of; without this, 
that the defendant did kill and de- 


. stroy the plaintiff's dog in manner 


and form alleged. To this plea 
there would be a replication de in- 
juria and probably a demurrer 
thereto. I leave it to this court to 
say what the proper judgment 
would be.”—(Report of Am. Bar 
Association, 1903, p. 371). 
C. Hi: 


ONE ON THE JUDGE. 





Judge B. F. Dennison was once 
arguing a case before Judge Roger 
S. Greene, and in the course of his 
remarks he kept constantly referr- 
ing to “Browne on Statute Frauds,” 
always making two syllables of the 
word Browne, and pronouncing it 
as if it were Brown-ee. 

Judge Greene fidgeted around in 
his chair, stood the mispronuncia- 
tion as long as he could, and then 
blurted out: 

“Judge, why do you say ‘Brown- 
ee?’ You wouldn’t call me ‘Green- 
ee,’ would you?” 

Judge Dennison siowly replied 
in a rather dry tone of voice: 

“That denends on how Your 
Honor decides this case.” 














ADMISSIONS TO N. J. BAR. 


At the examinations held June 
9, out of the sixty-two who took 
the attorney’s examination, forty- 
two succeeded in passing, and for 
counselor only ten out of twenty- 
eight were successful. 

The admissions were: 


ATTORNEYS. 


Malcolm G, Buchanan, Trenton; 
W. Elihu Blackman, Trenton; S. 
‘laude Garrison, Boonton; James 
Vreeland Beam, Boonton; Jesse 
Colyer, Perth Amboy; Borden D. 
Whiting, East Orange; James P. 
Hedges, Atlantic City; William P. 
Godfrey, Atlantic City; Erdman G. 
Heaney, Audubon; H. D. Pan- 
coast, Camden; Henry Jacobey, 
Atlantic City; Henry W. Riblett, 
Rahway; Joshua R. Salmon, Boon- 
ton; William A. Dolan, Montclair; 
Howard S. Kinney, East Orange; 
Samuel D. Williams, Newark; 
Randolph A. Braun, Newark; Gil- 
bert M. Cornish, Newark; O. Fred- 
erick Burnett, Newark; Harry G. 
Walters, Newark; Powell K. Mar- 
tin, Camden; V. Claude Palmer, 
Mt. Holly; J. H. Kelsey, Pember- 
ton; Frederick J. Huff, Plainfield; 
Joseph S. Murphy, Newark; H. F. 
K. Knobloch, Bayonne; P. DeWitt 
Jones, Jersey City; Arnold J. Beck- 
enbach, Palmyra; George A. Coyle, 
Jersey City; Alfred A. Duerr, New- 
ark; Herbert F. Harris, Camden; 
Paul F. Girtamer, Newark; New- 
ton H. Porter, Newark; Raphael 
Viscidi, Newark; Frank G. Turner, 
Jersey City; John A. Lovely, South 
Amboy; George B. Britten, Jersey 
City; Leo Goldberger, Perth Am- 
boy; John M. Nolan, Paterson; 
Harry E. Lyon, East Orange; 
Simon Hahn, Newark; Otto J. 
Strasser, East Rutherford. 
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COUNSELORS, 


Frederic R. Brace, Jr., Trenton; 
Albert W. Harris, Newark; Fred- 
erick S. Taggart, Westfield; John 
D. McMullin, Absecon; Irving E. 
Salmon, Morristown; Edward K. 
Mills, Morristown; William A. 
Sumner, Paterson; Philip F. Bot- 
zong, Jersey City; Casimiro Scop- 
pettone, Newark; August C. Streit- 
wolf, New Brunswick. 


STATE BAR EXAMINATIONS HELD 
AT TEENTON, JUNE 9, 1904. 





ATTORNEYS’ QUESTIONS. 


A state legislature enacted a law 
which provided that it should be 
unlawful for any person not a bona- 
fide resident of the state to acquire 
property therein. Is this legisla- 
tion constitutional? 

A conveyance is made to “A and 
B and their heirs.” <A dies. B, 
upon the death of A, claims the 
estate in severalty. His claim is 
contested by A’s heirs, who claim 
to be tenants in common of the es- 
tate with B. Which of these claims 
is justified, (a) at the common law; 
(b) under the statute? 

Distinguish between a license, 
an easement and a profit a prendre. 

A cut saplings on B’s land, with- 
out knowing that he was over the 
boundary between his land and B’s, 
and turned them into hoops. While 
standing the wood was worth $25; 
as hoops, $250. B brought re- 
plevin. Can this action be main- 
tained? 

What is the general rule as toa 
common carrier’s_ liability for 
goods lost? 

A contracts for the sale of cer- 
tain goods to B “on arrival,” the 
goods being then at sea. The ves- 
sel is lost. Upon whom does the 
loss of the goods fall? 


pro 
wife 
frie 
app 
leg: 
per: 
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A sold a horse to B. After pay- 
ment of the price and delivery, and 
without other consideration, A 
warranted the horse to be sound. 
Is A bound by the warranty? _ 

A’s property, being on fire, he 
promises the chief of the fire de- 
partment $100 if he will do his ut- 
most to put it out. Can the chief 
maintain an action on this promise? 

(a) A loans money to his firm, 
which consists of himself and B and 
C. Can he sue his co-partners to 
recover the money loaned, either 
at law or in equity? (b) Suppose 
A had bought goods from his firm. 
Could he be sued by his co-part- 
ners? 

A’s servant, a truckman, after 
finishing A’s business, deviates 
from the way home for his own per- 
sonal purposes, and on the road 
negligently runs over B. Is A lia- 
ble? 

The maker of a negotiable prom- 


issory note for $1,000, due June 1, 
1903, paid $50 upon it to the payee 
before it matured. Afterwards, but 
before maturity, the payee sold and 
endorsed the note to A, who paid 


A had no notice of the 
How 
the 


$100 for it. 
previous partial payment. 
much can A _ recover from 
maker? 

A testator bequeathed a legacy 
of $1,000 to his brother John, and 
also a legacy of the same amount 
to his friend George Brown, who 
was not a relative. Both legatees 
died after the will was executed, 
but before the death of testator. 
What becomes of the bequests? 
State the rule at common law and 
by statute. 

A testator’s will gave all his 
property, real and personal, to his 
wife absolutely, and appointed his 
friend X executor. X accepted the 
appointment. In whom does the 
legal titles to the property, real and 
personal, vest? 
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A duly contracted in writing to 
convey to X a house and lot on 
payment of a stated price in two 
equal installments on the first day 
of each of the next following 
months. The contract provided 
that X should take immediate pos- 
session. He took possession ac- 
cordingly. Mistaking the day of 
the month, he failed to pay the first 
installment on the day it fell due, 
but tendered it to A on the follow- 
ing day. A refused to accept pay- 
ment and brought ejectment. (a) 
Has X a defense at law? (b) What 
is his remedy, if any? 

Morgan, being in possession of a 
farm, filed a bill against Jameson 
to quiet title. The bill alleges that 
Jameson had brought an action of 
ejectment against Morgan for the 
farm, and alleges that Jameson’s 
claim of title in the ejectment suit 
is barred by the statute of limita- 
tions. Bill prays for injunction 
against the action at law and for a 
decree quieting title. Jameson de- 
murs to the bill. Should the de- 
murrer stand? 

Testator’s will directed his exec- 
utor to sell his lands and divide 
proceeds among testator’s children, 
Before the executor could sell, one 
of the children, being a married 
daughter, died intestate. After- 
wards, the executor sold the land. 
The husband of the deceased 
daughter claimed the whole of the 
daughter’s share of the proceeds of 
sale, as her administrator. Is he 
entitled to it? 

A was arrested by warrant of a 
justice of the peace, issued on a 
judgment rendered by him in a 
civil action. The warrant was is- 
sued on an affidavit in due form of 
law, showing such fraud in the de- 
fendant as subjected him to arrest. 
But the affidavit was false, and the 
justice knew it to be false. A brings 
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suit against the justice for false im- 
prisonment. Can he recover? 

A and B own adjoining lots. A 
gave permission to B toenteronA’s 
lot to repair the division fence be- 
tween them. B entered according- 
ly, and, without A’s knowledge, 
pulled down the fence and replaced 
it with a new one. A thereupon 
sued B in trespass for breaking 
and entering plaintiff’s close. Can 
B successfully defend? 

A writes a letter to X, in which 
the writer charges X with theft. Is 
the writer guilty of libel? 

In what courts in New Jersey 
may indictments be found? 

If a father be able to properly 
support his minor children, is he 
legally bound to do so if they have 
an estate of their own sufficient for 
that purpose? 

Land was granted by deed of 
bargain and sale to the S Company 


(a legal corporation) and its as- 
signs, habendum to it and its as- 


signs forever. What estate did the 
corporation acquire? 

There being doubt, in a deed 
consisting partly of printed formula 
and partly of written words, as to 
the meaning of the whole instru- 
ment, have either the printed or the 
written words greater effect in its 
interpretation? 

A struck B with an axe and des- 
perately wounded him. What, if 
any, is the presumption of law 
from the striking with that wea- 
pon? 

If there be a surplusage in a dec- 
laration, how may the defendant 
take advantage thereof? 

To a declaration for entering 
plaintiff's garden, defendant plead- 
ed that the plaintiff had no such 
garden. Was it a good plea? 

Name the courts of New Jersey 
exercising (a) Common law juris- 
diction; (b) Equity jurisdiction; (c) 
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Probate jurisdiction; (d) Criminal 
jurisdiction, 

What distinction, if any, is there 
between the degree of certainty 
with which a bill in Chancery 
should state the rights of the com- 
plainant and the claims of the de- 
fendant? 

May defendant pray for relief in 
an answer? 

If a defendant file a demurrer 
and answer to a bill, which must 
first be decided? 


COUNSELORS’ QUESTIONS. 


A is imprisoned for contempt of 
court. Not having been tried by 
a jury, he contends that he has 
been deprived of his liberty without 
due process of law. Would you 
sustain his contention? 

A sold land to B and delivered 
to him a deed of conveyance there- 
for without covenants of title. A 
had no title and B was ousted by X. 
in whom the title was. Can B main- 
tain an action against A? 

A delivered a deed purporting to 
convey an estate in fee to B. B 
took possession. Later B discov- 
ered that A never had title. Al- 
though B had not been disturbed in 
his possession he brought an action 
against A on the covenant of war- 
ranty contained in his deed. Can 
this action be maintained? 

A pledged personalty with B to 
secure the payment of $100 within 
thirty days. After the expiration 
of the thirty days A tendered B 
payment of the debt. B refused to 
accept the tender. A brings re- 
plevin. Can this action be main- 
tained? 

What is the difference in the lia- 
bility of a common carrier (during 
transportation) for baggage en- 
trusted to its care, and for articles 
retained in a passenger’s care? 

A sells goods to B and sends him 
a bill of lading entitling him to de- 





MISCELLANY. 


livery of the goods. B endorses 
and delivers the bill to C for value. 
Later, and before the goods arrive, 
B becomes insolvent. Can A exer- 
cise the right of stoppage in tran- 
situ? 

A offers to sell a horse to B for 
$100, B makes a counter offer to 
purchase for $80. This offer A de- 
clines. B then says that he accepts 
A’s offer to sell for $100, but A re- 
fuses to sell. Is there a contract 
between A and B? 

A, by lease under seal, lets prem- 
ises to B, and covenants therein to 
keep them in repair. B covenants 
to pay rent. The premises, later, 
fall into disrepair, and B refuses to 
pay rent until repairs are made, A 
refuses to make the repairs, and 
brings an action for rent against B. 
Has B a defense to this action? If 
not, what remedy has he? 

A, being one of three partners, 
transfers his partnership interest to 
X,astranger. (a) What right does 
X obtain through this transfer? (b) 
What effect has the transfer upon 
the claim of firm creditors against 
firm assets? 

An agent of A made an unau- 
thorized contract with B. B re- 
scinded before A had had an op- 
portunity to ratify his agent’s act. 
After B’s rescission, and as soon as 
he learned of the contract, A rati- 
fied. Can A hold B? 

A held a negotiable note for 
$100 made by X for value. A 
wished to make a gift to his son of 
$200. He endorsed and delivered 
the above-stated note to his son, 
and also made and delivered to the 
son his own (A’s) promissory note 
for $100. Can the son recover on 
either note? 

An executor borrowed $100 for 
the use of the estate and so applied 
it. He made the following note for 
that debt: 
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“On January 10 next, I, George 
Turner, executor, promise to pay 
A B one hundred dollars. Signed, 
George Turner, Executor of James 
McGraw’s Estate.” 

Dated October 1, 1900. 

Is George Turner liable, either 
personally or in his representative 
capacity, upon the note? 

Has an administrator any right 
to collect rents of land which ac- 
crued (a) Before intestate’s death? 
(b) After his death? 

A testator devised all his prop- 
erty, real and personal, to his son 
A, subject to payment, by his ex- 
ecutor, of testator’s debts. The 
will appointed X executor and 
gave him a power of sale to pay 
debts. The personal property is 


not sufficient to pay the debts. The 
son wishes to prevent a sale of the 
land, and offers to advance the 
money to pay the debts. 


The ex- 
ecutor refuses to accept the offer 
and insists upon selling the land. 
Can the son stop him? If so, how? 

A bill was filed by a legatee 
against an executor who had quali- 
fied as such twenty years previous. 
The bill prayed an accounting and 
the payment of the legacy. The 
trustee pleaded (1st) Payment of 
the legacy; and (2d) The statute of 
limitations. Complainant moved 
to strike out the second plea. De- 
cision for whom? 

A trustee held two coupon 
bonds, each of which showed on its 
face that it was registered thus, 
“Charles Morton, executor under 
the will of Tames Thompson.” He 
endorsed and sold one of the bonds 
and applied the proceeds to his own 
use. The other bond he also en- 
dorsed and pledged with his bank 
as collateral security for a note of 
the firm in which he was a part- 
ner. Neither the purchaser nor the 
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bank had notice of the trust, ex- 
cept what might be inferred from 
the words of registry above quoted. 
Afterward, the trustee became in- 
solvent. Can the cestui que trust 
recover from the purchaser, bond 
sold, or, from the bank, the bond 
pledged? 

State the rule respecting the sur- 
vival of the right of action in cases 
of tort. 

Plaintiff is an infant, ten years 
old, suing a trolley company for 
damages resulting from an injury 
caused by negligence of defend- 
ant’s servants, whereby plaintiff 
was run over by a trolley car. May 
the defendant show, as a defense, 
contributory negligence upon the 
part of the infant? 

Plaintiff, a passenger, while wait- 
ing for a train, went into the loco- 
motive yard of the railroad com- 
pany to while away the time. While 
examining the ash-pit in the yard, 
a servant of the company, with 
eross negligence, threw a shovelful 
of coal cinders into plaintiff's face, 
whereby he lost his eyesight. Is 
the company liable for damages? 

What is the rule for determining 
the criminal liability of infants for 
crimes? 

A married woman owning land 
in her own right executed, and duly 
acknowledged apart from her hus- 
band, a mortgage thereon to secure 
a loan made to her. Her husband 
did not join in the mortgage. Is 
the mortgage a lien on her land? 

A company, whose charter gave 
it power to borrow money, issued 
its promissory note for money 
loaned to it and used by it in the 
payment of a debt incurred in the 
conduct of its legitimate business. 
Is the note binding on the com- 
pany? 

In a suit against C and B, as 
partners, are the declarations of C 
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admissible against B to prove the 
partnership? 

S made a mortgage to R, who 
assigned it to K. Ina suit by K to 
foreclose the mortgage, S offered 
to prove by the written statement 
of R, made after the assignment, 
that the mortgage had been paid. 
Should that offer be allowed? 

In an action on a bond, the de- 
fendant, who had a good defense of 
usury, pleaded the usurious con- 
tract without sufficient exactness. 
The plaintiff moved to strike out 
the plea because it did not specify 
the particulars of the contract, and 
was in other ways. uncertain. 
Should his motion be granted? 

A company was incorporated by 
special act. Ina suit to recover on 
a subscription to stock, the declara- 
tion set out the incorporation and 
that the stock was subscribed for, 
to be paid in installments accord- 
ing to the provisions of the charter. 
It did not set out those provisions. 
The defendant filed a demurrer. 
Should the demurrer be sustained? 

A summons was regularly pre- 
pared and sealed by an attorney in 
good faith before the time for 
bringing suit limited by the statute 
of limitations had expired, but was 
not delivered by him to the sheriff 
to be served until after that time. 
The defendant pleaded the statute 
of limitations, and at the trial, on 
proof of the above facts, moved to 
non-suit, which the court refused. 
Was the court in error? 

A bill in Chancery set out all the 
facts bearing upon the legal and 
equitable rights of the complain- 
ant. It contained a special prayer 
for relief not warranted by the 
facts, and also a prayer for general 
relief. May the court grant the re- 
lief the facts warrant, though it be 
one different from that specially 
prayed for? 
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A bill in Chancery contained cer- 
tain immaterial statements of fact. 
The defendant answered, but ig- 
nored these statements. Com- 
plainant excepted to the answer for 
insufficiency. Should the excep- 
tion be sustained? 

If a complainant omits to take a 
decree pro confesso within four 
months after the time he is entitled 
thereto, what step must he take if 
he wishes to proceed with his suit? 





GOVERNOR’S APPOINTMENTS. 


The Governor has appointed 
Miss Mary Philbrook, of Newark, 
to fill a vacancy in the commission 
appointed some time ago under an 
act of the last legislature to con- 
sider the advisability of establish- 
ing a reformatory for women. 

Mr. Alfred N. Dalrymple, of 
Newark, has been appointed as 
secretary to the Governor, and has 
entered upon his duties, succeed- 
ing Mr. John L. Swayze, now as- 
sistant Attorney General. He was 
born in Washington, D. C., twenty- 
nine years ago. During 1895 to 
1903, he served as secretary to 
Congressman R. Wayne Parker, 
and, during these years, he took 
both the regular and post graduate 
courses in the Columbian Univer- 
sity Law School, at Washington. 
He was admitted to the bar of the 
District of Columbia in 1897, Dur- 
ing the recesses of Congress he 
studied law with Cortlandt and R. 
Wayne Parker, of Newark, and 
was admitted to the New Jersey 
bar in 1901. 


A SUCCESSFUL LAWYER. 


Over in Norwich a farmer asked 
a leading lawyer to bring suit 
against a man who owed him $50. 
The lawyer said: “What’s the use? 
It will cost you more than $50 to 
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win the case. This may seem 
strange advice, but, my friend, an 
honest lawyer is the noblest work 
of God.” The farmer learned next 
day that the lawyer was retained 
by the man he wanted to sue. He 
went back to his plodding with the 
remark: “Wal, I guess! An honest 
lawyer may be the noblest work of 
God; I know he’s the scarcest.” 


RESOLUTIONS ADOPTED AT 
STATE BAR ASSOCIATION MEET- 
ING. 


RESOLVED, That the system 
of courts and judicial procedure in 
this state is not properly adapted 
to the judicial business of its peo- 
ple: 

Therefore, as a step toward the 
improvement of the same: 

RESOLVED, That there should 
be an inquiry, by state authority, 
to ascertain and report to the Gov- 
ernor and legislature— 

1. How the system of courts 
can, by constitutional amend- 
ment and by legislation, be 
better adjusted to the demands 
of judicial business. 

2. What changes in the judi- 
cial system can be made, with 
advantage, in order to prevent 
the use of two or more legal 
proceedings to settle contro- 
versies that can be conveni- 
ently settled in one; and in or- 
der to minimize delays due to 
litigation or objections upon 
points of procedure not involv- 
ing the substantive rights of 
the parties. 

3. In what other respects 
the system of procedure can 
be made more simple and cer- 
tain. 

4. Whether like defects in 
similar judicial systems have 
been successfully remedied by 
other states and peoples; and 
if so, by what means. 
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Resolved, That a _ special 
committee be appointed by the 
Chair to promote the legislation 
necessary to cause such an inquiry 
and report to be made. 

These resolutions were support- 
ed by Messrs. Charles H. Hart- 
shorne, Marshall Van Winkle, Al- 
bert C. Wall, Charles C. Black, 
‘James B. Vredenburgh, Gilbert 
Collins, Charles L. Corbin, W. H. 
Corbin, Frank Bergen, Edward Q. 
Keasbey, Thomas E. French and 
George G. Tennant. 





PORTRAIT OF GOVERNOR BLOOM- 
FIELD. 





The portrait of Joseph Bloom- 
field, the first Democratic Gover- 
nor of New Jersey, painted by Wil- 
liam H. Griffin, of Plainfield, N. 
J., has been hung in the Governor’s 
room in the State House in Tren- 
ton. It is painted from a miniature, 
in which he appears in the uniform 
of the Society of the Cincinnati, of 
which Governor Bloomfield was 
president. It is the only authentic 
picture of him known to be in ex- 
istence. 


ERRATA. 





In the June Journal appeared a 
sketch of Miss Mary Philbrook, the 
first woman admitted to the New 
Jersey Bar, in which we gave a list 
of the women since admitted. We 
find the name of Miss Gertrude 
Stone, of Camden, was omitted. 
Miss Stone was admitted at the 
June term, 1901, having studied 
law in the office of Judge Martin 
V. Bergen. 

The statement was also made 
that only two had been admitted 
as counselors, namely, Miss Phil- 
brook in 1898, and Miss Rose in 
i902, but to these should be added 
the name of Miss Mary E. Alward, 
of Elizabeth, who became a coun- 


selor at the June term, 1901, so 
that she was the second woman 
admitted as counselor, 
BOOK NOTICE. 
REPORT OF THE TWENTY- 
SIXTH Annual Meeting of the 
American Bar Association, held 
at Hot Springs, Virginia, August 
26, 27 and 28, 1903. Philadel- 
phia. Dando Printing and Pub- 
lishing Company. 1903. Pp. 
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This interesting and valuable 
publication contains, as heretofore, 
able papers on a half dozen or more 
subjects, one of them on “Study of 
Elementary Law in Legal Educa- 
tion,’ being by Simeon E. Bald- 
win, of New Haven, Conn., who 
inaugurated the movement for the 
American Bar Association, and 
who served as a member of the 
Executive Committee from its or- 
ganization, August 21, 1878, until 
1887. The address of President 
Rawle is very comprehensive, and 
the reports of committees are of 
great interest. The volume is well 
printed, but it is to be hoped that 
there may be less delay in issuing 
the next report, that for 1903 hav- 
ing reached us some nine months 
after the meeting was held. 





BOOKS RECEIVED. 


NEW JERSEY TAX LAWS, Re- 
vision of 1903, with Annotations, 
Forms and Blanks. Prepared by 
the State Board of Taxation. 
Somerville, N. J. The Unionist- 
Gazette Association. 1904. Pp. 
134, 


ANNUAL REPORT of the State 
Geologist for the Year 1903. 
Geological Survey of New Jer- 
sey. Trenton, N. J. McCrellish 
& Quigley, 1904. Pp. 132. 





